Receiver of the.
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The Official the Act, or the rules must prevail notwithstand-
Estate of ing such inconsistency. This provision, however,
Daulat Ram has no applicability to the facts of the present
Surana  pgge  If the notice under- section 7(1) had been
The %eputy issued by the Custodian prior to the order of
Custodian- adjudication under the Provincial Insolvency Act.”
Ge’;’iﬁ’elrsa“d then on the insolvent’s property being declared
. _  evacuee property it would have vested in the Cus-
Grover, J.  todian and not in the receiver by virtue of section
4, but as the property had already vested in the
receiver before any action was taken under the
Administration of Evacuee Property Act by the
Custodian, it could not be declared to be evacuee
property at all, nor could the receiver be divested
of whatever had vested in him.

For all the reasons given above, this petition
must succeed and the orders made by the Custo-
dian Department that the entire property of
Daulat Ram Surana, the insolvent, vests in the
Custodian are hereby quashed by a writ of Certio-
rari. In view of the nature of the points involved
the parties will be left to bear their own costs.

Falshaw, J. FaLsuaw, J—I agree.

B. R. T.
APPELLATE CIVIL

Before Tek Chand and Shamsher Bahadur, JJ.
CHANDAN LAL JOURA,—Appellant.

versus

M/s AMIN CHAND-MOHAN LAL AND OTHERS,—
Respondents.

Regular First Apeal No. 52 of 1954,
1960

Negotiable Instruments Act (XXVI of 1881)—Section
April 18th  118(a)—Presumption under—Indian Evidence Act I of

¥
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1872)—Section 114—Presumption under—Difference bet-
ween the two—Discharge of the burden of proof by defen-
dant—Manner of—Presumption under section 118(n) of the
Negotiable Instruments Act (XXVI of 1881)—Whether
applies to parties to the instrument only or to third parties
as well—Indian Partnership Act (IX of 1932)—Section 19—
- Position of a partner qua the firm and the other parties—

Bronote signed by one of the partners on behalf of the
firm—Whether binding on the firm and its other partners—
Code of Civil Procedure (V of 1908)—Order 11, rule 21
and Order 17, rule 3—Striking out of defence for mon-
compliance—Whether justified—Benamidar—Suit by—
Whether competent—Pleadings—Rule secundum allegata
et probata—Applicability of—Matters to be set out by the
plaintiff in his plaint indicated.

 Held, that section 118(a) of the Negotiable Instruments
Act, 1881, provides a special rule of evidence in the case
of negotiable instruments contrary to the case of an ordi-
nary centract. Party denying consideration has to prove
want of consideration or, in other words, to rebut the pre-
sumption that the negotiable instrument was made or
drawn for consideration. The statutory presumption in
favour of there being consideration for every negotiable
instrument continues unless it is rebutted.

Held, that the distinction between the language .of
section 114 of the Indian Evidence Act, and that of gectmn
118(a) of the Negotiable Instruments Act is',' signxﬁcgnt.
The words “may presume’ in section 114, Evidence Act,
leave the matter to the discretion of the Court, either to
make or refuse to make a presumption inter alia ‘that - a
bill of exchange accepted or endorsed, was accepted or
endorsed for good consideration”,—wvide illustration (c).
The presumption is optional depending upon the Court’s
unrestricted discretion under section 114. Under this sec-
tion, Court may not, but under section 118(a), Negotiable
Tnstruments Act, the Court is bound to ‘start with the
presumption in favour of passing of consideration. Under
section 114, Evidence Act, therefore, the Court has un-
fettered discretion to presume a fact, as proved, until it
is disproved, or ignore such a presumption and call for
proof of it. But when the statute requires, as in the case
of section 118 of the Negotiable Instruments Act, that the
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Court shall presume a fact, the Court has no option left,
and it has to treat the fact as proved, until the party in-
terested in disproving it has led evidence in support of its
non-existence.

Held, that a defendant may discharge the burden of
proof placed upon him under section 118(a) of the Nego-
tiable Instruments Act, either by producing definite evid-
ence, showing that consideration had not passed, or, by
relying upon facts and circumstances of the case, and also
by referring to the flaws in the evidence of the plaintift
and may then contend that the presumption has been
rebutted. If the plaintiff goes into the witness-box, and
the result of his evidence is, that he fails to establish the
passing of consideration, and the Court is thus satisfied,
that the plaintiff did not give the onsideration which he
alleges, the defendant can certainly avail himself of the
contrariety, and the provisions of section 118(a) are not
thereby entrenched upon. But the burden of proof ac-
quires importance only where, by reason of not discharging
the burden which was put upon a party, it must eventually
fail. Where, not only parties have joined issue, but have
led evidence, the two versions can be gone into, with a
view to determine which way the weight of the evidence
turns. In such a case the abstract question of onus proband;i
loses its significance, as the Court determines the contro-
versy, on the weight of the evidence led on the contested
issue, and not upon the abstract question of burden of
proof, which becomes purely academic. Of course, if the
mind of the.Judge, determining the suit, is left in doubt
as tq the point on which side the balance should lie in
forming a conclusion, the doctrine of onus probandi will
‘become a determining factor.

Held, that in the case of a pronote the executant
admits consideration and it is for him to dislodge a pre-
sumption which his own admission on the face of the
pronote carries, but when another person is neither the
executant of the pronote nor its endorser or negotiator, he
cannot be deemed to be in possession of the knowledge as
to the passing of the consideration, or of the circumstances,
under which, it may be deemed to have passed. It does
not appear to have been the intention of section 118(a)
to fasten liability on a person who was neither the maker
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nor endorser, etc, of the instrument, and expect him to
discharge the onus of proving failure of consideration, in
order to escape the consequences of an adverse decision.
In such a case the ordinary rule of common law should
apply and the party seeking to enforce his claim against
his opponent should establish, that the transaction, for
which he is being held liable, was made for good consi-

deration '

Held, that every partner is an agent of the firm and
his other partners for the purpose of the business of the
partnership; and the acts of every partner bind the firm
and hig partners, unless he in fact had no authority to act
for the firm and the other person was aware of this, When
a negotiable instrument is drawn by a partner in a trading
firm, the other partner is not any the less liable, because
his name does not appear on the face of the instrument.
To such a relationship the maxim, qui facit per alium
facit per se, applies and a person who does an act through
another is deemed to do it himself.

Held, that the provisions of law contained in Order 17,
rule 3, and Order 11, rule 21, Civil Procedure Code. are
penal in their nature and must, therefore, be construed
strictly. In view of the stringency of these provisions and
of the drastic consequences that follow, they should be
applied only when the facts admit of no doubt, and the
conduct of the party at fault, cannot be excused. In a
case where a party to a suit has 'paid the process-fee for
summoning the witnesses and has done all that lay in its
power to get the production of the documents, it is for
the Court and its officers who are responsible for effecting
service, to see that the witnesses attend with the docu-
ments called; and non-attendance of witnessegs for want
of service, or for refusal to be served, or for non-produc-
tion of documents, does not justify the penalising of the
party, in a case, where, the fault lay either with the
process-serving agency or the witness summoned. Any
adjournment resulting thereby, cannot be treated as “time
granted to one party” within the meaning of Order 17,
rule 3, Civil Procedure Code.

Held, that the provisions of Order 17, rule 3, Civil
Procedure Code, do not justify the striking out of the
defence. If defendant is at fault then all that the Court can
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do is to decide the suit forthwith. There is no justification
at all for striking out his defence even if the defendant
had failed in any duty. For striking out the defendant’s
defence: it has to be shown that the provisions of Order 11,
rule: 21, Civil Procedure Code, have been contravened.
There are only three grounds upon which trial Court is
justified in striking out the defence of the defendant
namely, where there is refusal to answer interrogatories
under rule 11, or there is refusal to make discovery of
documents under rule 12, and lastly where there is refusal
to allow inspection of documents under rule 18.

Held, that it is open to the benamidar to institute a
suit for the recovery of the amount and he need not implead
the real beneficiary, and a decree passed in favour of the
benamidar will ensure to the benefit of the real lender.
But it is not open to the benamidar to first join issue with
the defendant on the question that he is the real creditor,
and later on fling a surprise on the defendant and claim
himself to be merely a benamidar for another, and then
contend that the defendant has not been able to rebut the
claim of the real beneficiary, the hitherto undisclosed
principal. He must disclose his status as benamidar in the
very first instance.

Held, that the courts have always insisted on the rule
embodied in the phrase secundum allegatq et probata in
order to. avoid prejudice to the defence ds a result of the
variance between the pleadings and the proof subsequently
led. Not only this is a rule of logic but also of fairplay.
The basis of this principle is, that a party should not be
taken by surprise by the change of the case introduced
by the opposite party. It is, however, true that every
variance between pleadings and proof is not necessarily
fatal and in the absence of any element of surprise or
prejudice to the opposite party, the rule of secundum
allegata et probata will not be enforced with rigour.

Held, that the first rule of pleadings is that the plain-
tiff should state his whole case in his pleadings, in other
words, set forth in his pleadings all material facts on
which he relies for his claim. The party is not to disclose
the evidence by which he intends to prove his claim but
the facts disclosed should be material and not misleading.
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The disclosure has to be made of what are called the
allegata probanda, i.e, the facts which ought to be proved.
It is the right of the defendant to know the outlines of
the case which the plaintiff intends to make against him,
and to bind him down to a definite story. It must con-
tain such particulars as “to fill in the picture of the
plaintiff’s cause of action with information sufficiently de-
tailed to put the defendant on his guard as to the case

which he has to meet and to enable him to prepare for -

trial”, for the law is that no amount of evidence can be
looked into upon a plea not put forward.

First agppeal from the decree of the Court of Shri
Chetan Das Jain, Sub-Judge, Ist Class, Amritsar, dated the
12th day of December, 1953, dismissing the plaintiff’s suit
and' leaving the parties to bear their owmn costs.

S. K. Jamn ano N. N. Goswami, Apvocates, for  the
Appellant. .,

F. C. MiraL aNp G. P. JaiN, Apvocates, for the Res-
pondent No. 3.
Nemo for other respondents.

JUDGMENT

Tek CHaNnp, J.—This is plaintiff’s appeal from
the judgment and decree of Subordinate Judge,
First Class, who dismissed his suit, which was for
the recovery of Rs. 27,250 inclusive of interest, on
the basis of a pronote for Rs. 25,000, dated 13th of
May, 1949. There are three defendants in this
case. Defendant No. 1 is the partnership firm
Amin Chand-Mohan Lal and defendants Nos. 2
and 3 are the two partners Mohan Lal Sayal and
Amin Chand Puri. According to the plaint,
Mohan Lal defendant No. 2 had executed a pro-
note (P/A) for Rs. 25,000 in favour of the plaintiff
at Amritsar on 13th of May, 1949, for cash receiv-
ed, and agreed to pay the amount on demand with
interest at 3 per cent per annum. It was stated
that the amount had not been paid despite repeat-
ed demands. On this basis it was prayed that a

Tek Chand, J.
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decree for Rs. 27,250 be passed in plaintiff’s favour
against the defendants with costs and future
interest. The suit was filed on the last day of limi-
tation.

Amin Chand, defendant No. 3, who is the prin-
cipal contesting respondent before wus, in his
written statement, denied the above allegations-
and also raised a preliminary objection that the
Court at Amritsar had no jurisdiction, as the alleg-
ed pronote was not executed at Amritsar. On
merits, defendant No. 3 stated, that the pronote
was never executed as alleged and even if execu-
tion was proved, he did not admit, that defen-
dant No. 2 had any authority to borrow any loan
or execute any pronote on behalf of the firm, as,
under the terms of partnership, neither of the
partners had any authority to raise a loan or
execute a pronote. It was also pleaded that no
cash was ever advanced by way of loan to the
defendant and the partnership firm had been dis-
solved on 5th of May, 1950, and at the time of
taking of the accounts there was no entry in the
account books of the firm relating to the transac-
tion in question.

It was then said, that the transaction was bogus
and entered into without any consideration and
with an ulterior object, and that further inquiries
made by defendant No. 3 had revealed the follow-
ing information. The defendant-firm used to
supply to the military at Jullundur Cantonment
certain articles on the basis of tender contracts
entered into with “C.R.I.LA.S.C., Jullundur Can-
tonment. These initials stand for ‘Commander
Royal Indian Army Supply Corps.’

In that office PW..1 Sampuran Singh was a
clerk who was known to wield a good deal of
influence in the matter of securing contracts for
the tenderers, because of his friendship with the
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immediate officers concerned. Defendant Mohan Chandan Lal
Lal was on friendly terms with Sampuran Singh 7o
and the pronote appeared to have been executed M/s Amin
by Mohan Lal in the name of the plaintiff as a Chand-Mohan
benamidar, as the plaintiff was stated to be a "2 29 others
' relative of Sampuran Singh. The plaintiff had no Tek Chand, J.
means to pay the sum of Rs. 25,000. He had not

advanced any sum and the partnership did not

stand in need of borrowing any amount. The

pronote was written in order to enable Sampuran

Singh to make an illegal gain for himself. In the

alternative, it was also averred that Mohan Lal

defendant might have executed the pronote with-

out consideration after the dissolution of their

firm in order to wreak vengeance on defendant

No. & The partnership never stood in need of

any loan. The firm, it was alleged, had been

dissolved since 5th of May, 1950, and a deed of

dissolution had been executed.

Defendant No. 2 Mohan Lal also traversed
the averments in the plaint. He added that in
January, 1949, Sampuran Singh had assured him
that he would help him in securing military con-
tracts for the supply of potatoes and fruit at
Ambala and onions at Jullundur, but Sampuran
Singh had demanded a sum of Rs. 25,000 for
securing the contracts. As the firm was not
possessed of sufficient cash, Sampuran Singh got
a pronote executed at Jullundur in favour of the
plaintiff who was said to be his relative, for the
illegal purpose of securing the contracts. At the time
of the execution of the pronote no date had been
entered. Sampuran Singh had agreed to get a
contract for the supply of potatoes at Ambala for
the period from 1st of April, 1949 to 30th of
September, 1949, at higher rates tendered by the
defendants and by getting the lower rates
tendered by another firm Messrs. Shiva Brothers
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Chandan Lal rejected. It was stated that the pronote had been
Joura  oxecuted with the object of getting tenders of the
M/s Amin  defendant-firm accepted and contract secured,
Chand-Mohan 15,34 the condition was, that in case the contract was

Lal and others .
finally approved of and if the supply was made, the
Tek Chand, J. pronote amount would be paid on the completion-
of the contract from out of the profits thus accruing
but not otherwise. This defendant stated that he
never came into contact with the plaintiff who
had never paid any money nor had he the means

to do so.

The trial Court framed the following
issues : —

(1) Has this Court jurisdiction to try the
suit?

(2) Was the pronote in suit for Rs. 25,000
duly executed by Mohan Lal, defen-
dant No. 2, as the proprietor and for the
defendant firm No. 1, on 13th May, 1949,
in favour of the plaintiff?

(3) If issue No. 2 is proved, was the pronote
in suit without consideration?

(4) Is the defendant No. 3 not liable for the
debt in suit, if so, how?

(5) Was the pronote in suit executed for any
illegal purpose and against public
policy? If so, how and to what effect on
the suit?

(6) Is the plaintiff not entitled to the
interest claimed? if so, how?

Later, two more issues were framed:—

6-A. Whether the suit is time barred ?
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6-B. Was there any agreement between
Mohan Lal, the executant of the pro-
note, and S. Sampuran Singh, that the
pronote amount would be realis-
ed only, if the contract of the supply
of potatoes was accepted?

As the issues were overlapping, the trial Court
was of the view that the real controversy between
the parties depended on answer to two ques-
tions: —

(a) Whether the pronote was executed by
defendant No. 2 on his own behalf and
on behalf of the firm on 13th of May,
1949, as alleged; and

(b) whether a sum of Rs. 25,000 was actually

paid to defendant No. 2 or whether the
pronote was passed by way of an ille-
gal gratification for Sampuran Singh.

The trial Court came to the conclusion that
the pronote had been executed by Mohan Lal on
behalf of the firm. On the second question it was
of the view that the pronote was without con-
sideration and consequently dismissed the plain-
tiff’s suit.

Though arguments have been addressed to us
on.a number of points, but the main controversy
has centred round issue No. 3, as to the pronote
being with or without consideration.

On behalf of the plaintiff-appellant, it was
argued that in view of the provisions of section
118(a) of the Negotiable Instruments Act, it was
for the defendants to rebut the presumption that
the pronote was for consideration. Section 118(a)
is as under:—

“Until the contrary is proved, the following
presumptions shall be made : —

(a) that every negotiable instrument was
made or drawn for consideration, and

Chandan "~ Lal
Joura
v.
M/s Amin
Chand-Mohan
Lal and others

Tek Chand; J.
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that every such instrument, when it
has been accepted endorsed, negotiated
or transferred, was accepted, endorsed,
negotiated or transferred for considera-
tion;

* * * *

This section provides a special rule of evidence
in the case of negotiable instrument contrary to
the case of an ordinary contract, Party denying
consideration has to prove want of consideration
or, in other words, to rebut the presumption that
the negotiable instrument was made or drawn for
consideration. The statutory presumption in
tavour of there being consideration for every nego-
tiable instrument continues unlesg it is rebutted.

The distinction between the language of sec-
tion 114 of the Indian Evidence Act, and that ‘of
section 118 (a) of the Negotiable Instruments Act
is significant. The words “may presume” in sec-
tion 114, Evidence Act, leave the matter to the
discretion of the Court, either to make or refuse
to make a presumption inter alia ‘that a bill of
exchange accepted or endorsed, was accepted or
endorsed for good consideration’,—wide illustra-
tion (¢). The presumption is optional depending
upon the Court’s unrestricted discretion under
section 114. Under this section, Court may not,
but under section 118(a), Negotiable Instruments
Act, the Court is bound to start with the presump-
tion in favour of passing of consideration. Under
section 114, Evidence Act, therefore, the Court
has unfettered discretion to presume a fact, as
proved, until it is disproved, or ignore such a pre-
sumption and call for proof of it. But when the
statute requires, as in the case of section 118 of
the Negotiable Instruments Act, that the Court
shall presume a fact, the Court has no option
left, and it has ‘to treat the fact as proved, until
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the party interested in disproving it has led evi-
dence in support of its non-existence. = On the
basis of this, the appellant’s counsel argues that
the trial Court had struck out the evidence of
defendant No. 1 and the evidence led by defendant
No. 3 by itself is insufficient to discharge the onus
placed upon him. He maintains, that whatever
lacunae or contradictions there may be in the
plaintiff’s evidence on the question of passing of
consideration, he cannot be non-suited on that
ground, in the absence of convincing evidence
led by the defendants to prove want of considera-
tion.

In Mst. Zohra Jan. v. Mst. Rajan Bibi (1), it
was held by a Division Bench of the Punjab Chief
Court that although the initial presumption under
section 118(a) of the Negotiable Instruments Act
was that the promissory note was made for con-
sideration, yet, having regard to the fact that the
note itself stated that Rs. 30,000 was borrowed in
cash without interest and the plaintiff was forced
to admit that it was incorrect, it must be held that
initial presumption had been rebutted, and that
the onus had been shifted on to the plaintiff to prove
that the promissory note was executed by the
defendant for consideration.

Again, in Siraj-ud-Din v. Mst. Champo (2),
Martineau, J., following the above decision, held
that, where the statement of the plaintiff’s agent
with regard to consideration for the promissory
note was entirely inconsistent with the plaintiff’s
allegation in his plaint, that was sufficient to shift
the onus on to the plaintiff,

In Sundar Singh v. Khushi Ram (3), Tek
Chand, J., also held that where, in a suit on g pro-
missory note, plaintiff set up different stories as

(1) 48 P. R, 1915,
(2) IMI 1. L. J. 439.
(3) A. I R. 1927 Lah, 864.
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Tek Chand, J.
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Chandan * Lal to consideration at different stages, the burden of

Joura
v,

M/s Amin Chand

Mohan Lal
aind others

Tek Chand, J.

proving consideration shifted on to him.

In this case the contention of the plaintiff in
the plaint and even at the earlier stage of the
trial was that he had paid Rs. 25,000 in cash to
defendant No. 1. When the plaintiff appeared as
P.W. 4, though in examination-in-chief he had
said that he had paid Rs. 25,000 in cash to Mohan
Lal on behalf of the firm, he took a complete
somesault in the cross-examination, and said, that
he had absolutely no proprietary right to the
money, but was merely a benamidar of the pro-
note, that it was Sampuran Singh, P.W. 1, who
had brought the money and had given it to him,
and that he did not know Mohan Lal the execu-
tant of the pronote. According to the three
authorities referred to by me above, the initial
presumption in view of the contradictions noticed
above stands rebutted.

On behalf of the appellant, our attention has
been drawn to a decision of the Privy Council in
Ch. Gur Narayan v. Sheolal Singh (1), where it
was held that a benamidar could ' institute a suit
in respect of the property although the benecficial

owner is no party to it. But this is no authority

on the question of discharging of onus by the
defendants, where there is important inconsistency
in the matter of passing of consideration between
plaintiff’'s case as set up in the plaint and as put
forth in the evidence. '

By a Division Bench of the Bombay High
Court in Tarmohammed Haji Abdul Rehman v.
Tyeb Ebrahim Bharamchari (2), the view ex-
pressed in th Punjab decisions referred to above
was dissented from as not being in consonance

(1) A. 1. R. 1918 P. C, 140.
(2) (1948) 51 Bom. L. R. 219.
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with the plain language of section 118(a) of the Chandan Lal

Negotiable Instruments Act. It was, however, Jo:;.ra
conceded that if a particular consideration is men- M/s Amin Chand
tioned in a negotiable instrument, and considera- xf;‘i’:ht::
tion is found to be false and some other considera-

tion is set up, that is a factor, which the Court Tek Chand, J.
would take into consideration in deciding whether ‘

the defendant had discharged the burden cast

upon him under section 118(a).

A defendant may discharge the burden of
proof placed upon him under section 118(a), either
by producing definite evidence, showing that
consideration had not passed, or, by relying upon
facts and circumstances of the case, and also by
referring to the flaws in the evidence of the plain-
tiff and may then contend that the presumption
has been rebutted. If the plaintiff goes into the
witness-box, and the result of his evidence is,
that he fails to establish the passing of considera-
tion, and the Court is thus satisfied, that the plain-
tiff did not give the consideration, which he alleges,
the defendant can certainly avail himself of the
contrariety and the provisions of section 118(a)
are not thereby entrenched upon,—vide Anumolu
Narayana Rao v. Ghattaraju Venkatapayya (1);
Muhammad Shafi Khan v. Muhammad Moazzam
Ali Khan (2), and Bishambar Das v. Ismail (3).

But the burden of proof, on which, considera-
ble emphasis has been laid by the learned counsel
for the appellant, acquires importance only
where, by reason of not discharging the burden
which was put upon a party, it must eventually
fail. Where, not only parties have joined issue,
but have led evidence, the two versions can be
gone into, with a view to determine, which way
the weight of the evidence turns. In such g case

(1) A 1. R. 1937 Mad. 182 (187.
(2) A. 1 R. 1923 All 214.
(3) A. I. R. 1933 Lah, 1029.
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the abstract question of onus probandi loses its
significance, as the Court determines the contro-

M/s Amin Chand Versy, on the weight of the evidence led on the

Mohan Lal
and others

Tek Chand, J.

contested issue, and not upon the abstract question
of burden of proof, which becomes purely acade-
mic. Of course, if the mind of the Judge, deter-
mining the suit, is left in doubt as to the point on
which side the balance should fall in forming a
conclusion, the doctrine of onus probandi will
become a determining factor, -vide Yellappa
Ramappa Naik v. Tippanna (1), and Narayan
Bhagwantrao Gosavi Balajiwale v. Gopal Vinayak
Gosavi (2).

Mr. Faqir Chand Mital, learned counsel for
the respondent (Amin Chand defendant No. 3),
has contended that the special rule of evidence
laid down in section 118(a) of the Negotiable
Instruments Act, was intended to apply only as
between the parties to the instrument or thoses
claiming under them, and in other cases, the pre-
sumption can only be in accordance with the pro-
visions of section 114, illustration (c) of the Evi-
dence Act, and it is for the Court to apply the
presumption or not according to the circum-
stances. He, therefore, argues that his client Amin
Chand defendant No. 3, who was not an execu-
tant of the pronote, cannot be adversely affected
by the rule of burden of proof, as contained in
section 118(a) of the Negotiable Instruments Act.
There is support for this proposition in the judg-
ment of Varadachariar J. in Anumolu Narayana
Rao v. Ghattaraju Vekatapayya (3). Reliance was .
also placed on the decision of the Privy Council in
Firm Sadasuk Janki Das v. Sir Kishen Pershad

(4).

(1) A L R.1929 P. C. 8.
(2) A, I R. 1960 S. C. 100 (105).
(3) A. I R. 1937 Mad. 182 (185).
(4) A. I R. 1918 P, C. 146.



VOL. XII-(2)] INDIAN LAW REPORTS 521

Our attention was also drawn to a Full Bench Chanfoﬁa Lal
decision reported in Abdul Shakur v. Kotwalesh- "
war Prasad (1), wherein Agarwala J. observed— M/s Amin Chand
Mohan Lal

. . . nd others
“The presumption raised under section 118 2

occurs in chapter 13, which relates to Tek Chand, J.
special rules of evidence relating to
negotiable instruments. Having regard to
fact that the Act, itself codifies the law
for the purposes of dealings relating to
negotiable instruments, the presump-
tions embodied in section 118 must in
their very nature have reference to
parties to a negotiable instrument, and
the presumption raised under the sec-
tion must apply when the question
arises between those parties”. (page
365).

But this view was not shared by the other two
Judges,—vide pages 370 and 389.

The view expressed by Varadachariar J.
appears to be more in accord both with the verba
rand the sententia legis. In the case of a pronote
the executant admits consideration and it is for him
to dislodge a presumption, which his own admis-
sion on the face of the pronote carries, but when
~another person, who is neither the executant of
the pronote nor is endorser or negotiator, he can-
not be deemed to be in possession of the know-
ledge as to the passing of the consideration,
or of the circumstances, under which, it
‘may be deemed to have passed. It does
not appear to have been the intention of section
118(a) to fasten liability on a person, who was
neither the maker nor endorser, etc., of the instru-
ment; and expect him to discharge the onus of

(1) L L. R. (1956) 2 Al 347
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Chandan ' Lal proving failure of consideration, in order to escape

Joura
.

the consequences of an adverse decision. In such

M/s Amin Chand a case the ordinary rule of common law should

Mohan Lal
and others

Tek Chand, J.

apply and the party seeking to enforce his claim
against his opponent should establish, that the
transaction, for which he is being held liable, was
made for good consideration.

But for the purposes of this case, the contro-
versy between the two views is more academic,
than real. At the time of the execution of the
pronote, Amin Chand admittedly was partner of
Mohan Lal in the firm styled as Messrs. Amin
Chand—Mohan Lal. The opening words of the
pronote are—

“We, Messrs. Amin Chand-Mohan Lal, con-
tractors, residents of Ambala Canton-
ment, do hereby declare as under:—

* %

4

At the bottom of the pronote, Mohan Lal
signed for Amin Chand-Mohan Lal. The receipt
Exhibit P.B. is couched in similar language. In
the eye of law, the pronote was executed by
Mohan Lal, as representing himself and his part-
ner Amin Chand and so long as Mohan Lal had a
right to do so, both he and his partner Amin
Chand would be deemed to be executants. Every
partner is an agent of the firm and his other
partners for the purpose of the business of the
partnership; and the acts of every partner bind
the firm and his partners, unless he in fact had no
authority to act for the firm and the other person
was aware of this. When a negotiable instru-
ment is drawn by a partner in a trading firm, the
other partner is not any the less liable, because
his name does not appear on the face of the instru-
ment. Vide Bunarsee Dass, executor of Roy Ram-
pershad, and guardian of Damoduo Das, a minor,

-
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v. Gholam Hossein etc. (1), and Moti Lal Manucha Chanﬁ;f;a Lal

v. The Unao Commercial Bank (2). To such a o, -
relationship the maxim, qui facit par alium facit M/s Amin Chand
per se, applies and a person, who does an act 2’::’;“’(‘)‘:!‘1;81

_ through another is deemed to do it himse